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PERFORMANCE CONTRACTING DEFINED
Simply, Performance Contracting is a method of financing capital projects in buildings for equipment that is energy consuming.

It is designed to replace equipment or modify energy programs in such a manner to reduce the cost of energy and produce a positive cash flow over the cost of the modification (with financing).  

The South Carolina Code of Laws, Title 48, Section 8-52-670 authorizes Guaranteed Energy Savings Contracts for a period of more than one year for any “governmental unit”.
WHO BENEFITS FROM PRFORMANCE CONTRACTING?
A primary, and necessary, beneficiary is the Performance Contractor, also known as the Energy Services Company (ESCO).  Without the clear expectation of a profit, this firm would not be in this line of work.  This is to be expected, and to be understood, by the client.

The purpose of this guide is to assure that the client, if a participant, is also a beneficiary.  Normal clients of performance contracts are:

Colleges

School Districts

Municipalities

Health Care

State Agencies


Corporations

 Poor potential clients are those with:  relatively new physical plants, or those recently revised or mechanically remodeled; low consumers of power (less than $50,000 per year) and those with an adequate facility budget and a clear plan for implementing improvements.
Prospective clients fall into two categories:  entities that lack the resources in financing or lack the mechanical expertise to fund and direct an expensive, complicated improvement program and those who have identified the programs that they need and want and have not the conventional funding to perform them.  They may benefit from these contracts.
If an agency or district can conventionally obtain funding, design and contracting talent, it can eliminate the “middle man” (performance contractor), his services and costs.  In either event, the client should have the services of a knowledgeable project manager (full or part time) to act on his behalf with the performance contract.
HOW SHOULD THE CLIENT APPROACH THIS OPPORTUNITY?
Two methods of contact are commonly practiced.  The client with a specific need contacts the Performance Contractor or the Contractor approaches the client looking for business.  In either event, there is room for exploration and development.

An intelligent representative of a reputable contractor will listen to the client and perceive his real needs and genuine wants.  With experience, the representative will generally know what type of projects will return savings.  On occasion, what may be the greatest need may not generate sufficient savings to pay for itself in an appropriate period of time.  In the grand picture, this can be bundled with faster payback items to produce an adequate total cash flow for the total project.  To be in accordance with the law, the project must generate sufficient savings to pay for the improvements. 

The client should approach, or receive an approach, with a healthy skepticism.  The typical performance contract may not appreciably produce a positive cash flow.  This is not extra money to be spent.  This is a program to finance a project.  The greatest obstacle to a successful project is unrealistic expectations.
Mostly, the client should approach informed.  Seldom does a client entity go through a procedure such as this more than once.  The contractors are experienced and very knowledgeable in the procedures and advantages of a performance contract.  Their profitable existence depends upon the successful negotiation of these contracts.  The client should go for help.  State agencies are required to proceed with the assistance of the State Engineer.  Other entities would do well to seek assistance very early.

Competition is required by state agencies, most school districts and the procurement policies of many local governmental agencies.  It is highly recommended for all.  There are sufficient contractors to provide a good selective range.  The advantages of competition outweigh the complication of the selection process.

.
WHAT DOES THE CLIENT NEED TO PROFITABLY PARTICIPATE?
A performance contract should not be a single participant enterprise.  Besides available outside assistance, the client should approach the project with as much information about his facility as possible.  A common misconception is that the performance contractor will bear the total burden of effort.  It is to the benefit of the project and particularly to the client that his involvement be as complete as possible.  Drawings of the buildings, including mechanical and electrical, two years of utility billings, budgets for consumption  and maintenance and as much information about the electrical and gas consuming equipment as possible should be on hand.  Most importantly, a client should know what the facility’s important major needs – both those that require outside help and those can be done in-house.   A client with a facility plan is ahead of the game.
For state agencies, including public colleges and universities, the required route for assistance is through the Office of the State Engineer (OSE).  As with other construction and procurement projects, the OSE will provide direct guidance through the advertising, evaluation, bidding and contract phases.
School districts will find initial assistance from the Office of School Facilities.  It is good to start here, as all work will require the approval of this office before construction.
Other public entities may inquire directly to the State Energy Office for assistance.
The client needs a representative to oversee his interest in any sizeable project.  The performance contract is no exception.  An in-house employee or a consultant should give part or full time attention from the early stages of the proposal.  Retention of a third party monitoring and verification “referee” will protect the customer’s interest throughout the payback period.  The inclusion of sufficient metering devices to verify consumption of the new equipment is recommended to aid in justifying claims of saving.
THE PROCEDURES OF PARTICIPATION
Perform preliminary survey for opportunities – either self generated or as a result of a solicitation.  Determine if there are acceptable possibilities for major investment.

If there are opportunities:

State Agencies, colleges and Universities must contact the Office of the State Engineer for assistance in advertising Request For Qualifications of performance contractors.

Public school districts should contact the Office of School Facilities, State Department of Education, for assistance in conjunction with the State Energy Office.  Municipalities, special purpose districts and private sector entities may contact the State Energy Office for assistance in beginning the process.

Advertise and receive Proposals of Qualifications from interested firms.  It is to the client’s advantage that this be a competitive process.  In many cases, it is legally required.  Competitively select a short list of no more than three qualified firms.  The Office of State Engineer will directly assist state agencies with this procedure.  (Refer to Chapter 3 of SCEO Guide to Performance Contracting.) At this time the employee or consultant for the client should be involved.
Task the short-listed contractors with preliminary energy studies.
To assure that the playing field is level, provide them with guidelines for calculation.  Establish the hours of occupancy for buildings to include heating/cooling and lighting.  Eliminate the opportunities to misunderstand the situation. (See again Chapter 3 of the Guide) Evaluate the preliminary studies to determine that there is a benefit to the project.  If so,

Competitively select the contractor, either with the OSE or with a procedure similar to SCEO Guide.  There should be no costs incurred to the client to this point.  An amount for the development of the detailed facility survey, the next step, should be determined and contracted at this time.
Complete the detailed facility survey, assuring that the final costs and savings are at least as beneficial to the client as those developed in the preliminary study.  If the final survey results in a program that meets the needs of the client, 
Develop the contract between client and performance contractor.  Agencies will use the contract of the Office of the State Engineer.  School districts and others who request assistance of the State Energy Office may obtain copies of this contract.  Many highly recommended portions of a contract are included in Chapter 4 of the SCEO Guide.  It has been written primarily to protect the client entities of South Carolina.  Of particular worth is the development of an energy baseline to determine savings, the methods of adjusting the baseline to meet changes and the timeline for completion of the project and the official realization of savings.
Complete the construction phase.  Upon completion of construction,
Commence the savings period.   Insist upon quarterly (minimum) reports on savings.  If necessary, employ a third party to assist in the verification of savings.  This expense can be included as a part of the performance contract.  Chapter 5 of the SCEO Guide provides assistance on this.
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